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Dear Judge Larsen:

I wiite on behalf of Oracle America, Inc. (“Oracle”) in response to the Office of Federal Contract
Compliance Programs’ (OFCCP) letter dated July 14, 2017.

As an initial matter, we were surpised that OFCCP contacted you, when the parties are in the midst
of active meet and confet discussions regarding the very issues raised in its letter, especially without
first advising Oracle that OFCCP was abandoning that process. More specifically, Oracle addressed
these issues in newly-amended discovery responses (“Amended R&Os”) and two, extensive and
contemporaneous meet and confer letters served on OFCCP a mere 48-72 hours before OFCCP’s
letter. Oracle’s letters address the issues OFCCP raises here, provide legal authority for Oracle’s
positions, tequest a narrowing of the broad discovery requests at issue, and offer to prioritize
Oracle’s document production to accommodate OFCCP’s preferences. OFCCP has not responded
to this cortespondence or engaged with Oracle to discuss any of the fotegoing. Indeed, because
OFCCP’s letter misstates some of Oracle’s positions addressed and explained 1n its letters, it appears
that OFCCP’s letter to you was prepared well in advance of July 14, and before considering Oracle’s
most recent positions.

At the same time, OFCCP and Oracle are still engaged in extensive meet and confer conversations
tegarding Oracle’s discovery requests to OFCCP, several of which will likely result in an impasse in
short order. Accordingly, as described more fully below, Oracle respectfully requests that the Court
set a discovery schedule by which both parties must complete the outstanding meet and confer
process, and bring any remaining discovery disputes to the Court for resolution.
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The Employee Contact Information Issue Is Suitable for the Court’s Review

Although most of the issues identified in OFCCP’s July 14 letter are not yet ripe for this Court’s
review and would benefit from further meet and confer between the parties, OFCCP is wholly
unwilling to compromise or fiegotiate when it comes to employee contact information. Instead,
OFCCP insists Oracle must turn ovet the personal contact details for “all cutrent and formet
emplovees in the PT1 job group and Product Development, Information Technology, and Suppott
lines of business,” including home address, home phone number, mobile phone numbert, and
home/personal email address. (Emphasis added.) Given the overbreadth and undue burden of
OFCCP’s request, combined with the overly inttusive impact on the privacy rights of Oracle’s
employees, Oracle agrees this matter should be resolved through briefing and a ruling from the
Coutt.

OFCCP’s Proposed Schedule and Additional Requests Should Be Addressed through
Further Meeting and Conferring between the Parties

The other requests in OFCCP’s July 14 letter — namely, OFCCP’s requests for all emails from three
Otacle employees, OFCCP’s requests for “analyses” it incorrectly states Oracle was requited to
conduct, and a unilateral production schedule dictated by OFCCP but applicable only to Oracle —
are issues over which the parties ate still actively negotiating.

For example, with tespect to the emails at issue in OFCCP’s letter, the requests for those emails are
patently overbroad and disproportionately burdensome.! In cottespondence dated July 11, 2017,
Oracle offered to wotk with OFCCP—perhaps through review and production of a sample set of

' As explained in Oracle’s July 11, 2017 meet and confer letter, OFCCP’s insistence that its requests
are tailored to obtain “relevant emails” because they only seek all communications “related to”
certain topics 1s unavailing where the topics are so broadly defined as to encompass the entite scope
of that person’s job. For example, for Latry Lynn and Chantal Dumont, the persons responsible for
overseeing Oracle’s college recruiting process, a request for “all communications refafed 10 hiring
college recruits” is tantamount to a request for their entite email inboxes. Similarly, a request to
Joyce Westerdahl, Otacle’s Global Head of Human Resoutces, that seeks all communications
“related to: hiting, compensation, promotions, diversity or affirmative action, race, gendet, national
origin, or complaints regarding discrimination . . . , retaliation, unfair treatment, unfair
compensation, and/or hostile work environment™ is not limited in any meaningful way to obtain
documents relevant to this case.
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emails—to find 2 way to tailor the request so that Oracle can respond with relevant documents.
Instead of meeting and conferring with Oracle on these points, OFCCP filed its letter with the
Court. Similatly, Wlth respect to the requests seeking “mandated analyses,” Oracle has asked
OFCCP for further clarification regarding these requests multiple times — both in writing and ora]ly
OFCCP has refused to respond to Oracle’s requests, which very well could resolve the dispute shott
of motion practice.

Finally, OFCCP’s tequest for a production schedule is prematuze. Both sides are still negotiating
over several outstanding requests, which will impact the scope of document review and production.
It makes no sense to impose arbitrary production deadlines — particularly applicable to one party
only — when the scope and burden associated with that production remains unsettled.

Oracle Requests a Discovery Briefing Schedule

Not\xrithstandjng OFCCP’s premature letter to you, Oracle acknowledges that there are outstanding
i will requite ALJ review in the near future. Fot
example, while OFCCP complains that Oracle will not produce 2/ emails from certain witnesses,
OFCCP itself has not committed to producing any documents that do not happen to reside in its

“investigative file,” including but not limited to the statistical analysis upon which OFCCP’s claims
are based, and the notes it took during interviews with dozens of Oracle managers and employees.
OFCCP also refuses to commit to providing any 30(b)(6) witnesses whatsoever, even though Oracle
already prepared and produced nine witnesses located in six cities throughout the country.
Moreover, despite Oracle’s attempts to address these issues with OFCCP, OFCCP has repeatedly
stalled, stonewalled, cancelled and/or delayed discussions, in shatp contrast to the sudden flurry of
demands from OFCCP in the last two weeks ovet its requests to Oracle.

Accordingly, Oracle requests that the Court set a schedule to assist the parties in resolving all
outstanding discovery disputes, including employee contact mformation. Such a schedule will
ensute a2 mote efficient meet and confet process, and allow the Coutt to render an omnibus
discovety otdet on all discovery impasses, as opposed to ad hoc issues. It also will have the
desirable effect of discouraging a party from aggtessively pushing its own discovery agenda while
delaying and stonewalling in response to those of its opponent. As an initial proposal, Otacle
respectfully suggests the following schedule:
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¢ Tuly 28, 2017: Each party will complete its meet and confer efforts for discovery disputes
that currently exist;

e August 1, 2017: Each patty will submit to the Court a letter briefly identifying the
outstanding discovery disputes with which it needs the Court’s assistance; and

e August 8, 2017: The parties will patticipate in a meet and confer conference call with the
Court, at a time convenient for the Coutt, duting which the Coutt can establish any briefing
schedule it deems approptiate to resolve outstanding issues.

Respectfully submitted,

Erin M. Congell, Hsq.

cc Gary Smiscalco
Wartington S. Parker III
Ian Eliasoph, Esq., Attorney for OFCCP
Norman Garcia, Esq., Attorney for OFCCP
Laura C. Bremer, Esq., Attorney for OFCCP
Mate A. Pilotin, Esq., Attorney for OFCCP
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